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" This rafers to your . rteent letter whieh was delivered to this -
uest advieefgpnccrniﬁg
[possipre RERL. BY. GAs—ibe oLk blle-—wik st ‘a%e contractors
doing business with Ehd éggy !om statc in your letter that prior to
your retirement from the Army on September 30, 1978, your assigument
was as the Direetor of Industrial Operstions (DIO) at Eprt Gorden,:
Georgis, aud had general staff respensibility for devéleping the
Commereial~Industrial Type Activities (CITA) package for the Army

. pilet comtraeting-out effort at Port Gordon. Yeu grclosedwith your
latter a letter of a iob offer fm ong of the firws interested in

the Yoert Gordon project and which sets forth the duties you would
purfa:n should yeu accept tha offer of employment.

‘f Eubasetion 891(@) of titla 37. Uaitnd Stntes Code, prcvi&aa
t&llowa. .
“(¢) Payment may not be nadt fzoa any apprapria-
‘tion, for & puried of three years aftar Lis name is
pldced op that 1liat, to an efficer om a retired list
- of the Regular Army, the Régular Navy, the Regular Air
‘Force, the Regylar Marine Corps, the Regular Coast
Guard, the Buvironmental Science Services Administra-.
- tlom, or the Public Health Service, who is engaged for '
 himself or others in saelling, or @entrnating Or nego-
tistiug te sell, supplies or war materials to an ageacy
-+ of the Q‘pgx:;gg;_gi_ngggggg, the Coast Guard, the
Eavironmental Sclance Services A&m&nistracian, or
the Publie Health Eervige;“

artment of Defense Birectiv 2, January 15, 1977 enele-'
sure 2, defines "aelliag" for the purposes of 37 U.8.C. 801(&)';5
follews: . L .

» “(1) Signiog a bid, ﬁtopascl,'a% contract;

() 'Kegotiating_a coﬂﬁfact;’
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“(3) Contacting an officer or employee of any
of the foregoing departments or agenci@s
for the purpose of:

“(a) Obtaining or negotiating contracts,

“(b) Hegotiating or disecussing changes in
apecifications, price, cost allowances,
or other terms of a contract, or

“(c) Bettling disputes concerning perform-
‘ ance of a centract; or

“(4) Any other liaison activity with a view toward
the ultinate coasumation of a sale although
the actual contract therefor is subsequently
negotiated by another person.”

It 15 also stated in the directive that the pertinent statutes or
the directive are not intended to preclude a retired Regular officer
fron accepting employment with private 1ndustry solely Because the
enployer is a contractor with the Govermment,

Concerning activities of retired Regular officers in connection
with the prohibition contained in 37 U.5.C. 801(c) this Office has
held that the employment of such offlcers in nonsales, executive or
administrative positions, “and contacts s by a retired officer, in his
capaclty gs & noncontracting technical specialist which involve no
sales activities are outside the purvicw of the statute. See
41 Comp, CGen. 784 (1962): 41 id. /99 (1962); 42 id. 87 (1962);

42 1d. 236 (1962), 52 id. 3 (1972) 56 id. 188 (1376) {copy

enclosed).

Howaver, we must point out that even though a retired officer’s
described duties with a Defense contractor do not appear to bring
him within the purview of the statute, if he actually participates
in some phase of the procurement process, such activities bring him
within the definition of sellingz contained in ths Department of
Defense directive. 43 id. 408 (1%63). Gee also, 42 Corp. Gen. 87,
supra; 42 id. 236, supra. TFurthermore, in view of the obvious
purposes for which the statute is intended, contscts made by
retired Regular officers employed by Defense contractors with
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departmental persommel if they relate to the procurement process ]
or ara intended to influence the procurement process may come within
the purview of the statute., In that comnection we hava concluoded
that ratired Regular cfficers employed by Defonse contractors, who
attend social functions spounsored and paid for by their employers,
together with departmental personnel im a pesition to influence
procurements, may be subject to the provisions of 37 U.8.0. 801i{e¢),
sinee the purposa of such activities would be to generate “good
will’ for his employer, :which is a form of selling, see 56 Coup.
Gen. 888 (1977) copy enclosed.

Trom our review of the letter describinmg the duties you would
rerfornm we cannot say conclusively whether you would come within
the scope of the statute. ilowever, as can bz seen from our
foregoing comments, if your activities are of a strictly technical
nature or involve internal managenment of your eumployer's program
it would seem that you would not be within the purview of the
gtatute. On the other hand, 1{f your activities result in contacts
with Government perscnnel involved in the procurement process and
such contacts could be coustrued as coming within the definitions
of selling listed in the 0D diréctive or decisions of this Office,
you would be subject to the provisions of 37 U,8.C. 801(e) and
wounld be subject to the loss of retirad pay prescribed %y the
statute, _ '

The above analysie iz applicable to each of tiwe situations
which you mention in your letter. Contact witih Departments and
agencies not mentioned in 37 U.$.C. 801(e) are not limited.
However, contacts with the Departments and agencies wmentioned
which might influence s procurement in which your emplover is
participating must be strictly avoided no matter what position you
occupy. Further the prohibition in 37 U.5.C. £01(c) does not
relate to the position you held prior to retirement but is appli-~
cable to all comtacts with the Jepartuents and agencies menticned.

Cur compments concern the implementation of 37 U.§6.C. &l e)-
only and not to the enforcement of criminal preovisions of title 18,
United States Code, which are umatters within the jruisdiction of
the Department of Justice, :
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We trust that the information provided will be of assistance
to you. '

Sincerely yours,

v voio J. Monsma

Edwin J, Monsma
Agsistant General Counsel

Enclosures ~ 2





